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Honorable Members of Board of Supervisors 
County of San Bernardino 
c/o Clerk of the Board of Supervisors 
385 North Arrowhead Avenue, Second Floor 
San Bernardino, California 92415 

 

 
Re: Applicants’ Response in Opposition to Appeal PAPL-2026-00003 and 

Request to Uphold Approval of Conditional Use Permit PROJ-2023-
00023 – Mercury Dry Camp, 62076 Mercury Drive 

Honorable Chair and Members of the Board: 

This letter is submitted on behalf of David Lee and Joseph Milburn (collectively, the 
“Applicant”), in opposition to the appeal filed by Wendy Wacker (the “Appeal”) challenging the 
San Bernardino County Planning Commission’s unanimous April 9, 2026 approval of Conditional 
Use Permit PROJ-2023-00023 for the Mercury Dry Camp project (the “Project”) located in the 
Homestead Valley area of unincorporated San Bernardino County. As outlined more specifically 
below, the Applicant respectfully requests that the Board of Supervisors deny the Appeal and affirm 
the Planning Commission’s April 9, 2026, approval of the Project, including the Mitigated Negative 
Declaration (“MND”), Mitigation Monitoring and Reporting Program (“MMRP”), findings, and 
conditions of approval at the upcoming August 4, 2026, meeting.  We further request that this letter 
and the attachments hereto be included as part of the administrative record for this matter. 

The Applicant recognizes and respects the importance that neighboring property owners 
place on preserving the quiet, rural character of Homestead Valley. The Project was deliberately 
designed to advance that same objective through a limited, low-intensity use consisting of only 12 
primitive campsites across approximately 7.5 acres. The Project includes no water, electrical, or 
sewer hookups; limits occupancy to two guests and one vehicle per campsite; establishes quiet 
hours beginning at 9:00 p.m.; and prohibits amplified sound, campfires, fireworks, and firearms. 
The County determined that the Project would occupy approximately 0.1 percent of the site, and the 
proposed campsite improvements are modular and removable. Project operations will also remain 
subject to continuing County enforcement and all applicable State regulatory requirements.   



Allen Matkins Leck Gamble Mallory & Natsis LLP 
Attorneys at Law 

Honorable Members of the San Bernardino County Board of Supervisors 
July 27, 2026 
Page 2 
 

 
  
 

The Board should deny the Appeal for at least three independent reasons: 

1. The County made each finding required by the Development Code and the 
administrative record supports those findings with substantial evidence concerning 
site adequacy, access, compatibility, infrastructure, and public health and safety. 

2. The concerns raised in the Appeal were addressed through Project design, technical 
analysis, enforceable conditions, a species-specific MMRP, operational rules, and 
continuing County enforcement authority. The Appeal does not identify any, much 
less the requisite substantial, evidence that the Project will cause a significant 
environmental impact or substantial adverse effect on neighboring property. 

3. The MND independently and unquestionably satisfies CEQA’s rigorous 
environmental review standards, including with respect to potential noise-related 
impacts. Notwithstanding this fact, and although wholly unnecessary for CEQA 
purposes, the Applicant commissioned a voluntary, post-approval acoustic study in 
response to the Appeal which supplies 24-hour ambient measurements, a receptor-
specific stationary-source analysis, and a separate FHWA roadway-noise modeling 
analysis (“Supplemental Noise Study”).  The Supplemental Noise Study further 
confirms that Project noise remains below the County’s unadjusted residential 
standards by substantial margins. Further, the County also went above and beyond 
the requirements of CEQA by requiring the Applicant to prepare the MND for the 
Project because, consistent with County precedent in regards to similar campground 
projects, the Project would also be considered CEQA-exempt under the Class 3 
“small structures” exemption set forth in CEQA Guidelines section 15303.   

I. Project Background and Procedural History. 

a. The Project Is a Small, Low-Intensity Campground Whose Limited and Removable 
Improvements Fit Its Rural Setting. 

The Project, as approved by the County Planning Commission and located in a 7.5-acre 
parcel in the Homestead Valley/Rural Living land use district, reflects a material reduction in both 
the scale and intensity of the original campground project proposed  by the Applicant and evaluated 
by the County. The Project had originally been proposed and evaluated to include 15 campsites 
accommodating both tent and RV camping. In response to County and community concerns, the 
Applicant subsequently reduced the Project to 12 primitive, tent-oriented campsites. This represents 
a 20-percent reduction in campsite count, a decrease in campsite density from approximately 2.0 to 
1.6 campsites per acre, and a narrowing of the proposed use from a mixed tent-and-RV campground 
to the more limited primitive-camping configuration ultimately approved. These revisions 
demonstrate that the Applicant has meaningfully acknowledged and responded to compatibility 
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concerns raised by community members by reducing not only the number of campsites, but also the 
nature and potential intensity of the authorized camping activity.  

As approved, each of the 12 campsites is limited to two guests and one vehicle, resulting in a 
maximum of 24 guests and 12 guest vehicles at full occupancy. The Project includes removable tent 
platforms and pergola shade structures, picnic tables, limited dark-sky pathway lighting, self-
contained portable sanitation facilities, enclosed trash and recycling receptacles, perimeter fencing, 
controlled access, and minor grading for approved access and internal circulation. Existing 
accessory structures will remain, but the Project proposes no new permanent habitable building and 
no water, power, sewer, or utility hookups. 

The Project’s physical scale is also substantially below the development envelope otherwise 
permitted in the Rural Living district. The County calculated lot coverage at approximately 0.1 
percent of the parcel, compared with the applicable 20-percent maximum; the proposed structures 
will not exceed 16 feet in height, compared with the 35-foot limit; and the Project complies with the 
applicable setback and parking requirements. The 20-percent reduction in campsite count, reduced 
campsite density, limited development footprint, preservation of native vegetation, removable 
improvements, and absence of utility infrastructure collectively support the County’s determination 
that the Project is appropriately scaled and compatible with the character of its rustic setting. 

Project operations are also comparably constrained. Reservations will be accepted online; 
guests must identify themselves and agree to the campground rules; quiet hours will extend from 
9:00 p.m. to 7:00 a.m.; and amplified sound, campfires, fireworks, firearms, off-road vehicles, and 
disturbance of wildlife are expressly prohibited. The Project is not approved as a concert, amplified-
entertainment, or commercial event venue. Before commencing operations, the Applicant must also 
obtain the applicable operational permit from the California Department of Housing and 
Community Development under Title 25 

b. The County Approved the Project Only After a Multi-Year, Publicly Noticed 
Review Supported by an Initial Study, MND, MMRP, and Technical Studies. 

The Applicant filed the CUP application in 2023. The County mailed project notice to 
surrounding owners on October 24, 2023, and received five letters in support and two in opposition. 
The County then prepared and circulated for public review an Initial Study and MND, which 
elicited one agency comment letter from the California Department of Fish and Wildlife 
(“CDFW”). In response, the County incorporated species-specific mitigation addressing Western 
Joshua trees, desert tortoise, desert kit fox, Crotch’s bumble bee, and nesting birds.  

The County mailed notice of the April 9, 2026, Planning Commission hearing on March 25, 
2026; no comment letters were received in response to that hearing notice. After considering the 
staff report, technical studies, public testimony, and the full administrative record, the Planning 
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Commission voted unanimously (5-0) to adopt the MND and MMRP, make the required CUP 
findings, approve the CUP subject to conditions, and direct staff to file a Notice of Determination. 
The Appeal followed on April 19, 2026. 

II. The Required CUP Findings Are Supported by the Administrative Record. 

On appeal, the Board “shall consider the record and any additional evidence that may be 
offered,” and may affirm, reverse, or modify the decision. (Dev. Code, § 86.08.050(a).) The Board 
applies the same criteria and findings that governed the Planning Commission. (Id., subd. (b).) 
Development Code section 85.06.040 requires findings concerning site adequacy, access, effects on 
abutting property, General Plan consistency, supporting infrastructure, reasonable conditions, and 
consideration of solar opportunities. As outlined below, the record supports each finding. 

a. The Site Is Physically Adequate and Has Safe and Adequate Access. 

The 7.5-acre site readily accommodates 12 campsites, internal circulation, sanitation 
facilities, parking, setbacks, fencing, screening, and preserved open desert. The Project’s County-
calculated 0.1 percent lot coverage, 16-foot maximum structure height, and compliant setbacks 
provide a wide margin below the applicable development standards. Each campsite has one 
designated parking space, and the County found that access via Sunburst Avenue and the approved 
access improvements are adequate for guests and emergency response. (County Planning 
Commission Presentation, pp. 5, 7, 13.) 

The Appeal does not identify any contrary traffic or access study. The Initial Study’s 
roadway analysis used approximately 22 daily vehicle trips at full occupancy. The Supplemental 
Noise Study used 24 daily trips, calculated as no more than two trips per campsite, for its separate 
Sunburst Avenue model. Both assumptions are documented in the record and both analyses 
conclude that Project-generated roadway noise will remain below the applicable threshold. This low 
trip generation is consistent with the Project’s one-vehicle-per-site limit and supports the County’s 
access and infrastructure findings. 

b. The Project’s Limited Scale, Quantified Noise Levels, Operational Restrictions, 
and Enforceable Conditions Establish That It Will Not Substantially Adversely 
Affect Abutting Property. 

The central compatibility finding asks whether the use will generate excessive noise, traffic, 
vibration, or other disturbance. (Dev. Code, § 85.06.040(a)(3).) Here, the County had quantitative 
noise modeling, low traffic estimates, receptor distances analyzed in the technical memoranda, 
limited occupancy, and enforceable restrictions on the principal sources of campground disturbance. 
The Supplemental Noise Study further identifies the analyzed homes as approximately 350 feet 
west, 549 feet southwest, and 1,320 feet east of the nearest campsites. The Project prohibits 
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amplified sound and campfires, begins quiet hours one hour before the County nighttime noise 
period, limits occupancy to 24 guests, and controls access through a single gate. These features are 
not aspirational; they are a critical part of the approved project, conditions, and operating rules. 

The conditions of approval imposed on the Project separately require compliance with 
County noise and vibration standards, maintenance of fencing and circulation controls, proper 
sanitation and refuse service, installation and maintenance of required landscaping and screening, 
dust control, and compliance with the MMRP. The County retains authority to inspect, enforce, 
modify, or revoke the CUP if the Project violates a condition, becomes a nuisance, or operates in a 
manner inconsistent with the findings. (Dev. Code, §§ 86.09.030, 86.09.060-.070, 86.09.170.) 

c. The Project Is an Expressly Allowed Conditional Use, Is Consistent with 
Applicable Countywide General Plan Policies, and Serves the Public Convenience 
and Welfare. 

A campground use is expressly allowed in the Rural Living district with approval of a CUP. 
(Dev. Code, § 82.04.040; Table 82-7.) The County Planning Commission found the Project 
consistent with Countywide Plan Policy LU 2.1 (compatibility with existing uses), Policy LU 2.4 
(Land Use Map consistency), and Policy ED 3.6 (countywide tourism). The Project does not seek a 
land use map amendment; instead, it uses the CUP process the Development Code specifically 
assigns to campgrounds in this district. 

The Project’s primitive, low-density design also advances the County’s interest in context-
sensitive desert development. It offers a regulated alternative to unmanaged camping, supports local 
visitor-serving businesses, and generates transient occupancy tax while placing no on-site demand 
on water or sewer infrastructure. Those benefits are achieved without converting the property into a 
resort, restaurant, bar, recreational vehicle park, or amplified-entertainment venue. The County 
Planning Commission properly found that, at the approved scale and subject to the imposed 
conditions, the Project is compatible with surrounding land uses, consistent with the Rural Living 
district, and not detrimental to the public health, safety, or welfare. 

III. The Appeal’s Contentions Are Unsupported by the Administrative Record and 
Provide No Basis for Reversal. 

The Appeal first alleges, in general and unsupported terms, that the Planning Commission 
“did not adequately consider” potential impacts relating to noise, property values, trespass, the 
“fragile high desert landscape,” and alleged nuisance conditions. It then identifies seven specific 
claimed errors concerning prior camping activity; the enforceability of campground rules 
acknowledged through the online booking process; the effectiveness of the perimeter fence; alleged 
firearms use and trespass; the description of the site as “currently vacant”; prior grading and site 
disturbance; and the scope of post-approval oversight.  
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For clarity and ease of reference, the Applicant addresses each contention separately below, 
quoting the Appeal’s language where useful, and explains why none provides a basis to overturn the 
Planning Commission’s decision. 

a. The Appeal’s Noise and Nuisance Allegations Are Refuted by the Initial Study, 
Supplemental Noise Study, and Enforceable Operational Controls. 

Appeal contention. The Commission allegedly “did not adequately consider” noise and 
“general nuisances,” including disturbances that the Appeal asserts have already arisen 
from the site. (Appeal, pp. 1-2.) 

Response. The County evaluated construction noise, onsite stationary-source noise, and 
Project-generated roadway noise under the distinct metrics and thresholds in Development Code 
section 83.01.080. That provision requires noise to be evaluated using A-weighted sound pressure 
levels. For residential receiving uses, Table 83-2 establishes 55 dBA Leq from 7:00 a.m. to 10:00 
p.m. and 45 dBA Leq from 10:00 p.m. to 7:00 a.m. “Leq” is the steady-state sound level containing 
the same total acoustic energy as a time-varying signal over a stated sample period. For adjacent 
mobile sources, Table 83-3 establishes a 60 dBA exterior Ldn or CNEL criterion for residential 
uses; CNEL is a 24-hour A-weighted average that adds five decibels to evening levels from 7:00 
p.m. to 10:00 p.m. and ten decibels to nighttime levels from 10:00 p.m. to 7:00 a.m. The Project’s 
quiet hours begin at 9:00 p.m., one hour before the County’s nighttime stationary-noise period. 
(Dev. Code, § 83.01.080(a), (c)-(d).) 

Although Development Code section 83.01.080(g)(3) exempts temporary construction, 
maintenance, repair, and demolition activities conducted between 7:00 a.m. and 7:00 p.m., except 
Sundays and federal holidays, the Initial Study nevertheless modeled temporary construction noise 
with the Roadway Construction Noise Model (“RCNM”). Across site preparation, grading, building 
construction, paving, and painting, the modeled levels at representative western, northern, and 
southwestern homes ranged from 49 to 63 dBA Leq. The highest value - 63 dBA Leq during 
building construction - was 17 decibels below the 80 dBA Federal Transit Administration 
construction threshold used in the Initial Study. Conditions of Approval Nos. 18 and 19 further limit 
construction to 7:00 a.m. to 7:00 p.m., Monday through Saturday, prohibit construction on Sundays 
and federal holidays, require muffled equipment, require staging as far as possible from occupied 
dwellings, and require stationary equipment to be oriented away from the nearest sensitive 
receptors. (Initial Study, pp. 93-96; Conditions of Approval Nos. 18-19.) 

For onsite operations, the Initial Study used a measured reference level of 47.1 dBA Leq at 
50 feet from camping activity at San Simeon Creek Campground, which has 115 campsites, and 
applied standard geometric spreading at six decibels of attenuation for each doubling of distance. 
That analysis modeled the then-proposed 15-site campground and calculated 30 dBA Leq at the 
nearest western home, 27 dBA Leq at the nearest northern home, and 28 dBA Leq at the nearest 
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southwestern homes. The highest predicted level, 30 dBA Leq, is 25 decibels below the 55 dBA 
daytime standard and 15 decibels below the 45 dBA nighttime standard. The approved Project 
contains 12 sites; the record therefore does not need to assume or quantify any additional reduction 
attributable to the three-site decrease.  

Moreover, and again wholly unnecessary to support the analysis and findings set forth in the 
Initial Study and MND, the Supplemental Noise Study (a copy of which is attached hereto as 
Exhibit A) adds two distinct forms of technical evidence: 24-hour field measurements of the 
existing sound environment and separate calculations for onsite campground operations and Project 
traffic on Sunburst Avenue. For the field program, Vista Environmental used three Larson Davis 
Model LXT1 Class 1 sound level meters and one Larson Davis Model 831 Class 1 meter, 
programmed in slow mode to record A-weighted sound pressure levels at one-second intervals. The 
microphones were placed three to six feet above the ground, fitted with windscreens, and calibrated 
before and after monitoring with a Larson Davis Cal200 calibrator. The memo states that the 
equipment met ANSI S1.4-2014 specifications. Monitoring ran from 4:26 p.m. on July 17, 2026 to 
5:01 p.m. on July 18, 2026. (Exh. A [Supplemental Noise Study], pp. 4-5.) 

The recorded daytime Leq, nighttime Leq, and 24-hour CNEL values were: 42.9/33.4/44.5 
dBA at Site 1 west of the Project; 41.4/36.9/41.9 dBA at Site 2 southwest of the Project; 
42.8/41.1/44.4 dBA at Site 3 near the northeast corner of the Project; and 62.3/60.4/65.0 dBA at 
Site 4 near Border Avenue and Giant Rock Road. The memo identifies Site 4 as the only monitoring 
location that exceeded the County’s stationary and mobile exterior standards during the 
measurement period. It also reports observed sound from vehicles on nearby roads, particularly 
Border Avenue, and from wind moving vegetation, and notes that a property owner stayed 
overnight on the site to create sound similar to one occupied campsite. These measurements 
characterize the existing monitoring period; the approved 12-site campground was not operating.  

For the onsite operational calculation, Vista used the methodology described in FHWA-RD-
77-108 and Caltrans’s September 2013 Technical Noise Supplement and treated the minimally 
vegetated desert site as a hard site, yielding six decibels of attenuation per doubling of source-to-
receptor distance. The consultant also compared the original 47.1 dBA Leq reference at 50 feet with 
a separate measurement of 49.6 dBA Leq at 25 feet from the nearest campsite at Thousand Trails 
RV Resort, a 493-site facility with 14 rental cabins. Applying the same distance relationship 
converts the Thousand Trails measurement to 43.6 dBA Leq at 50 feet. Because 43.6 dBA is lower 
than 47.1 dBA, Vista retained the higher 47.1 dBA reference for the Supplemental Noise Study. (Id. 
at pp. 6-7.) 

Using that retained source level, the Supplemental Noise Study calculated 30 dBA Leq at 
the western home, 26 dBA Leq at the southwestern home, and 19 dBA Leq at the eastern home. 
Those values are, respectively, 15, 19, and 26 decibels below the unadjusted 45 dBA nighttime 
standard and 25, 29, and 36 decibels below the 55 dBA daytime standard. They are also below the 
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corresponding ambient values that the memo reports in Table D. The calculation applies geometric 
spreading and does not claim any acoustic barrier credit for the perimeter fence. (Id. at p. 7 & Table 
D.) 

The result remains below the Code’s thresholds without relying on either the ambient-level 
adjustment in section 83.01.080(e) or acoustic mitigation from fencing. Section 83.01.080(c)(2) 
applies the base standard to noise lasting more than 30 minutes in an hour and permits progressively 
higher levels for shorter cumulative durations: the standard plus five decibels for more than 15 
minutes, plus ten decibels for more than five minutes, plus 15 decibels for more than one minute, 
and plus 20 decibels for any period of time. Because the highest modeled Project level is already 
below the base 45 dBA nighttime standard, it is necessarily below each higher short-duration limit. 
Section 83.01.080(f) separately reduces the Table 83-2 limits by five decibels only if the alleged 
noise consists entirely of impact noise or simple-tone noise. Even under that hypothetical reduction, 
the nighttime criterion would be 40 dBA, which remains 10 decibels above the highest modeled 
Project level of 30 dBA Leq. (Dev. Code, § 83.01.080(c)(2), (e)-(f).) 

The roadway analyses are similarly conservative and distinct. The Initial Study used 22 
daily Project trips at full occupancy and compared them with 1,798 forecast average daily trips on 
Border Avenue; it calculated a 1.2 percent contribution and explained that traffic would have to 
double to increase roadway noise by 3 dBA, or increase by 50 percent to raise noise by 1.5 dBA. 
The Supplemental Noise Study used the slightly higher assumption of 24 daily trips - no more than 
two trips per campsite - and ran the FHWA-RD-77-108 model for Sunburst Avenue. The resulting 
33.5 dBA CNEL at 50 feet from the Sunburst centerline is 26.5 decibels below the County’s 60 
dBA exterior mobile-source criterion. The memo also reports that 33.5 dBA CNEL is below the 
44.4 dBA CNEL measured at Site 3, which was located approximately 20 feet west of the Sunburst 
centerline. (Initial Study, pp. 93-96; Supplemental Noise Study, pp. 5, 7-8.) 

Accordingly, contrary to the Appeal, the Project’s noise analysis is comprehensive and 
does not rest on a single assumption or on the expectation of “perfect” guest behavior. It 
contains a construction model, a reference-based stationary-source model for a 15-site version, 
calibrated 24-hour field measurements, a second campground reference measurement used as a 
check, an updated receptor-specific operational analysis for the approved 12-site Project, and 
separate roadway analyses for Border Avenue and Sunburst Avenue. Each Project-impact model 
yields levels below the applicable threshold; the field measurements characterize the monitoring-
period baseline and identify the Site 4 exceedance as existing rather than Project-generated. No 
analysis assigns a noise-reduction value to the fence. 

Relevant lay observations may be considered under CEQA, but speculation and unsupported 
opinion are not substantial evidence. (CEQA Guidelines, § 15384.) The Appeal letter describes 
disputed past activity and expresses concern that future guests may be loud, but it provides no 
acoustic measurement, source-level analysis, receptor-distance calculation, traffic-noise model, or 
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expert analysis showing that the approved Project will exceed an applicable threshold. The record 
therefore does not support a fair argument of a significant unmitigated noise impact. 

b. The Appeal’s Allegations Regarding Prior Camping Activity Do Not Undermine 
the County’s Findings Concerning the Approved and Conditioned Project. 

Appeal contention. The Commission allegedly relied on the Applicant’s statement that 
“absolutely” no camping activity had occurred on the property after purchase, which the 
Appeal characterizes as “an utter falsehood.” (Appeal, p. 2.) 

Response. The April 19 Appeal letter raises a factual dispute about activity before approval; 
it does not show that the County’s analysis of the approved Project used an incorrect environmental 
baseline. The CUP authorizes a prospective, conditioned 12-site commercial campground. The staff 
materials and Initial Study disclosed existing accessory structures, tents visible in site photographs, 
vehicle tracks, disturbed habitat, and evidence of prior grading. The environmental analysis 
therefore did not depend on an assumption that no person had ever camped on the parcel. (Staff 
Report, pp. 9-13; Initial Study, pp. 46, 69.) 

The Applicant disputes the Appeal’s characterization of prior personal or guest activity as 
operation of a commercial campground. The April 19 letter does not identify the dates, duration, 
occupancy, or frequency of the alleged activity or quantify any noise or other physical effect that 
the Initial Study failed to evaluate. The Board therefore need not resolve that historical dispute to 
determine whether the approved, conditioned Project satisfies the CUP findings and CEQA. CEQA 
generally evaluates a project’s environmental effects against the physical environmental conditions 
existing when the notice of preparation is published or, if no notice of preparation is published, 
when environmental analysis begins. (CEQA Guidelines, § 15125, subd. (a)(1); Bottini v. City of 
San Diego (2018) 27 Cal.App.5th 281, 291–292.) 

Any past activity that required but lacked a County approval remains subject to the County’s 
separate enforcement authority. Approval of the CUP does not retroactively authorize activity 
outside the scope of the CUP or excuse compliance with grading, building, California Department 
of Housing and Community Development, or other permit requirements. 

c. The Appeal’s Challenge to Online Rules and Onsite Supervision Disregards the 
Project’s Operating Restrictions and the County’s Continuing Enforcement 
Authority. 

Appeal contention. Rules “found in the online booking process” allegedly could “scarcely 
be legitimately enforceable without true onsite supervision.” (Appeal, p. 2.) 

Response. The County’s noise determination does not depend solely on online rules or 
perfect guest compliance. The 12-site scale, 24-person cap, receptor separation distances, lack of 
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utility hookups, limited traffic, absence of amplified entertainment, and objective acoustic modeling 
independently support the less-than-significant conclusion. 

The rules add a further layer of control. Every guest must reserve in advance, identify the 
guest and vehicle, accept the rules, and use the single controlled entrance. The rules impose 9:00 
p.m. to 7:00 a.m. quiet hours, prohibit amplified sound, campfires, fireworks, firearms, all-terrain 
vehicles, and off-road driving, limit each site to two guests and one vehicle, and authorize 
termination of a stay for violations. These are concrete operational limits that can be documented 
and enforced. 

For additional assurance, the Applicant is prepared to accept supplemental operational 
conditions requiring: (1) a 24-hour neighbor contact line; (2) posted rules, quiet hours, and operator 
contact information at the entrance and campsites; (3) privacy-protective, decibel-only noise 
monitoring with timestamped records and no audio recording; (4) a written log of neighbor contacts 
and resolutions available to the County on request; and (5) local response capability within 30 
minutes. These commitments directly address the concern about prompt local accountability 
without changing the Project’s environmental conclusions. The County’s independent inspection, 
enforcement, modification, and revocation authority is addressed separately in subsection (h), 
below. 

d. The Appeal Mischaracterizes the Perimeter Fence, Which Serves Boundary, 
Security, and Access-Control Functions and Was Not Relied Upon as a Required 
Noise Barrier. 

Appeal contention. The fence “emphatically does not mitigate existing noise disturbances 
already coming from the site.” (Appeal, p. 2.) 

Response. That contention attacks a premise the County did not use. The fence is 
principally a boundary, privacy, security, and access-control feature. The Initial Study found Project 
noise below County standards without relying on the fence as an acoustic barrier. The Supplemental 
Noise Study likewise applies geometric spreading only and assigns no barrier insertion loss or other 
acoustic credit to the fence. Thus, whether the fence materially attenuates sound does not affect 
either modeled noise conclusion. 

The fence remains important for the concerns it was designed to address. The approved 
plans establish visible boundaries, a single controlled entrance, and designated internal circulation. 
The conditions require maintenance of fences, walls, signs, parking designations, and circulation 
controls, and installation of the required screening before occupancy. Together with online 
reservations and gate control, those features reduce opportunities for guest trespass and 
unauthorized vehicle use. 
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e. The Appeal’s Contentions Concerning Unapproved Development, Firearms, Local 
Oversight, and Trespass Do Not Establish That the Approved Project Will Cause a 
Significant or Incompatible Impact. 

Appeal contention. The conditions allegedly failed to address “unapproved development, 
neglect over people’s use of guns onsite, lack of local oversight, and trespass onto [the Appellant’s] 
and neighboring properties.” (Appeal, p. 2.) 

Response. This contention combines distinct issues that are addressed through different 
project controls. The CUP does not authorize any past or future development outside the approved 
plans, and it does not eliminate any separate grading, building, operational, or State permitting 
requirement. Before occupancy, the Applicant must install the improvements and controls required 
by the approved plans and conditions, including fencing, signs, circulation controls, screening, 
sanitation, refuse service, and dust-control measures. 

The operating rules expressly prohibit firearms and fireworks. Trespass concerns are 
addressed through perimeter fencing, posted boundaries and signs, a single controlled gate, advance 
reservations identifying guests and vehicles, designated parking and circulation, and prohibitions on 
off-road vehicles and off-road driving. The Applicant’s proposed 24-hour contact line, documented 
response log, and 30-minute local response capability would add a direct neighbor-response 
mechanism. Continuing County oversight is addressed in subsection (h). 

The Applicant also requested the San Bernardino County Sheriff’s Department premises 
history for 62076 Mercury Drive for January 1, 2023 through June 9, 2026. The report lists alarm 
calls, a security check, and a burglary-related event; it does not list noise, party, firearms, or trespass 
calls. (Sheriff’s Department Premises History, attached as Exhibit B; CAD Call Types and 
Descriptions Key, attached as Exhibit C.) The premises history does not establish that no neighbor 
ever raised a concern through another channel, but it does not corroborate a recurring pattern of 
those specific police-service calls at the Project address. 

f. The Staff Report’s Description of the Site as “Currently Vacant” Did Not Conceal 
Existing Improvements or Prevent the County from Evaluating the Site’s Actual 
Baseline. 

Appeal contention. The staff analysis allegedly was flawed because it identified the site as 
“currently vacant” even though the property contained metal storage structures and tents. 
(Appeal, p. 2.) 

Response. Read alone, “currently vacant” was imprecise if understood to mean that the 
parcel was literally empty. The full record, however, did not conceal the site’s physical condition. 
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The same staff materials described two existing accessory storage structures, including an 
approximately 400 sf storage building and an approximately 120 sf structure used as an office when 
a manager is present, as well as an existing water tank, disturbed vegetation, and creosote scrub. 
Existing-condition photographs showed yurt-style tents, accessory structures, stored materials, 
vehicle tracks, open disturbed areas, and native vegetation. (See Planning Commission Staff Report, 
pp. 9-13.) 

The Initial Study likewise described a site consisting mostly of open land with three existing 
structures on the eastern portion, approximately 6.3 acres of disturbed habitat, 1.2 acres of creosote 
bush scrub, sparse ornamental and native vegetation, and evidence of prior grading and motor-
vehicle disturbance. (Initial Study, pp. 46, 69.) Whatever shorthand meaning was intended by the 
phrase “currently vacant,” the County—in actuality—fully evaluated the actual physical baseline 
and did not assume an untouched or structure-free parcel. 

g. The Appeal’s Grading Allegations Do Not Show That the County Mischaracterized 
Existing Disturbance or Failed to Analyze the Project’s Proposed Site Work. 

Appeal contention. The County allegedly relied on an inaccurate statement that “[t]he 
areas of disturbed land [on the site] are primarily the result of internal circulation of 
vehicles on established paths,” while the Applicant allegedly used heavy machinery for 
grading and other work. (Appeal, p. 2.) 

Response. The environmental record did not treat the site as undisturbed. The Initial Study 
and biological assessment identify approximately 6.3 acres of disturbed habitat and 1.2 acres of 
disturbed creosote bush scrub. They document sparse native and ornamental vegetation, vehicle 
disturbance, existing circulation paths and structures, and evidence of prior grading. (Initial Study, 
pp. 46, 69.) 

The April 19 Appeal letter states that “documented evidence” reflects the use of heavy 
machinery, but the letter itself does not identify the equipment, dates, acreage, cut or fill volume, or 
biological or other resource affected. It also does not explain how the asserted cause of the existing 
disturbance changes the physical baseline or identifies an environmental effect omitted from the 
Initial Study. CEQA ordinarily evaluates the physical conditions existing when environmental 
review begins. (CEQA Guidelines, § 15125(a).) Whether particular equipment was used at a 
particular time is therefore a separate factual and enforcement issue, not by itself evidence that the 
County failed to evaluate the site’s actual condition. 

Any grading or construction performed without a required permit remains subject to the 
County’s separate enforcement authority. Conversely, the approved Project’s access and driveway 
grading must comply with the approved plans, conditions, and any required grading permit. The 
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contention therefore does not show that the County overlooked the site’s disturbed condition or 
omitted a reasonably foreseeable impact of the approved Project. 

h. The Appeal’s Claim That the County Retained No Oversight Is Incorrect Because 
the Development Code Authorizes Inspection, Enforcement, Modification, and 
Revocation. 

Appeal contention. Despite a commissioner referring to the Project as “our test case,” the 
Commission allegedly “failed to retain any oversight” over compliance with the CUP. 
(Appeal, pp. 2-3.) 

Response. The contention does not account for the continuing oversight established by the 
Development Code. Section 86.09.030 expressly authorizes the Director, the Code Enforcement 
Division, designated County personnel, and the responsible review authorities to enforce the Code 
and authorizes inspections. Section 86.09.150 requires post-approval access so County officials can 
determine continued compliance with the permit and its conditions. Sections 86.09.060 and 
86.09.070 make noncompliance with a land-use condition unlawful and declare noncompliant 
property a public nuisance. These provisions apply whether or not they are repeated in a project-
specific condition. 

Section 86.09.170 separately authorizes modification or revocation of a CUP. A 
modification may address buffers, hours, landscaping and maintenance, lighting, parking, property 
maintenance, signs, surfacing, traffic circulation, or another reasonable condition needed to preserve 
the original findings. A permit may be modified or revoked for a material misrepresentation or 
omission, violation of a condition, a code violation, nuisance operation, or detriment to public 
health, safety, or welfare. The Code further provides that the department issuing the permit has 
primary responsibility for enforcing compliance. (Dev. Code, § 86.09.170(d), (f), (i).) 

California courts recognize that land-use agencies may rely on detailed operational 
restrictions and enforcement mechanisms when substantial evidence supports them. (Mission Bay 
Alliance v. Office of Community Investment & Infrastructure (2016) 6 Cal.App.5th 160, 218 
[upholding noise controls and explaining that courts do not second-guess the adequacy of supported 
measures]; Lucas Valley Homeowners Assn. v. County of Marin (1991) 233 Cal.App.3d 130, 157-
158 [“Real noncompliance, not the fear of future noncompliance,” is the proper test of permit 
viability] [emphasis added].) The CUP is therefore an ongoing regulatory instrument, not a one-
time approval without accountability. 
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i. The Appeal’s Property-Value Allegation Is Unsupported and Does Not Identify a 
Physical Environmental Effect Cognizable Under CEQA. 

Appeal contention. The Commission allegedly did not adequately consider the Project’s 
impact on property values. (Appeal, p. 1.) 

Response. The Appeal’s property-value allegation is both unsupported and legally 
insufficient. It cites no appraisal, comparable sales, market study, or other competent evidence 
showing that the Project would reduce neighboring property values. Further, CEQA does not treat 
economic or social change, standing alone, as a significant environmental effect. Such a change 
matters only if it causes a physical change in the environment. (CEQA Guidelines, § 15131.) Here, 
the asserted physical mechanisms—noise, traffic, light, and disturbance of the landscape—were 
separately analyzed in the Initial Study, and the record supports the County’s determination that 
those effects would remain less than significant or be controlled through enforceable conditions. 

The unsupported valuation claim likewise does not undermine the required CUP 
compatibility findings. In Lucas Valley, the Court of Appeal deemed a realtor’s unverified estimate 
of diminished property values speculative and upheld the county’s compatibility finding because the 
project conditions and administrative record supported it. (233 Cal.App.3d at pp. 156–158.) The 
Appeal offers even less evidence. By contrast, the record includes detailed noise and traffic 
analyses, site-design limitations, operational restrictions, and enforceable conditions supporting that 
the Project will not cause a substantial adverse effect on surrounding properties. The property-value 
allegation therefore provides no legitimate basis to overturn the Planning Commission’s decision. 

j. The Appeal’s Biological-Resource Concerns Were Fully Addressed Through the 
Project’s Limited Design, Biological Analysis, and Species-Specific Mitigation. 

Appeal contention. The Commission allegedly did not adequately consider “the fragile 
high desert landscape so carefully cultivated and preserved” by residents. (Appeal, p. 1.) 

Response. The concern for the high desert landscape was addressed through both Project 
design and CEQA review. The Project preserves the great majority of the parcel as open desert, 
relies on existing native vegetation for screening, limits improvements to small modular campsite 
features, uses dark-sky pathway lighting, and avoids new water, sewer, and utility infrastructure. 
Required landscaping, dust control, erosion control, fencing, buffering, and screening must be 
installed and maintained as conditions of occupancy and operation. 

The environmental record did not treat the site as pristine. In addition to documenting the 
site’s existing disturbance, the Initial Study reports no jurisdictional waters or wetlands within the 
Project boundaries, no designated critical habitat on the site, and no identified wildlife movement 
corridor that the Project would block. (Initial Study, pp. 46, 69.) The County nevertheless required 
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resource-specific protection. The adopted MMRP includes avoidance and authorization 
requirements for Western Joshua trees, preconstruction surveys and agency coordination for desert 
tortoise, pre-project surveys and den protections for desert kit fox, habitat assessment and focused 
surveys for Crotch’s bumble bee, and nesting-bird surveys and avoidance buffers. CDFW’s 
comment letter was addressed through the final mitigation package. The Appeal identifies no 
omitted resource or evidence that these measures are infeasible or ineffective. 

k. The Project’s Expressly Permitted Use, Limited Scale, and Enforceable Conditions 
Support the County’s Findings of Compatibility and Public Welfare. 

Appeal contention. The Project allegedly was not shown to be “essential or desirable to the 
public convenience and welfare,” would “impair the integrity and character of the 
neighborhood,” and would be detrimental to public health, safety, morals, or welfare. 
(Appeal, p. 3.) 

Response. A campground is expressly allowed in the Rural Living district subject to a CUP. 
The relevant question is therefore not whether every neighbor prefers the use, but whether this 
particular campground, at this scale and under these conditions, satisfies the required findings. The 
record shows that it does. 

This is a 12-site, 24-guest, primitive dry campground spread across 7.5 acres. It has no 
amplified entertainment, no campfires, no water or sewer hookups, no recreational-vehicle sites, 
limited lighting, a single controlled entrance, and an enforceable quiet period. The County’s 
conditions and MMRP address sanitation, waste, fire, noise, access, dust, landscaping, biological 
resources, cultural resources, geology, and tribal resources. A future increase in scope or intensity 
would require further County review rather than occur by right. The County properly found the 
Project compatible with its setting and protective of public health, safety, and welfare. 

IV. The County Complied with CEQA, and Substantial Evidence Supports Its Adoption of 
the Mitigated Negative Declaration. 

a. The County Properly Adopted the MND Because the Record Contains No 
Substantial Evidence Supporting a Fair Argument of a Significant Unmitigated 
Environmental Effect. 

A lead agency may adopt an MND when the initial study identifies potentially significant 
effects but substantial evidence supports that project revisions or enforceable mitigation reduce 
those effects to less than significant levels. (Pub. Resources Code, §§ 21064.5, 21080(c); CEQA 
Guidelines, §§ 15070, 15074.) Substantial evidence includes facts, reasonable assumptions based on 
facts, and expert opinion supported by facts; argument, speculation, and unsubstantiated opinion are 
not substantial evidence. (Id., § 15384.) 
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The County’s record fully satisfies that standard. The Initial Study addresses the full CEQA 
checklist, supported by technical noise, air quality, traffic, and biological analysis. The County 
adopted enforceable mitigation and an MMRP after considering CDFW’s comments. The approved 
12-site Project is smaller than the conservative 15-site version evaluated in the original operational 
noise analysis. The Appeal does not identify an environmental topic omitted from review, an 
applicable threshold the Project will exceed, a mitigation measure that cannot be implemented, or 
evidence tying disputed past activity to a significant impact from the future, conditioned Project. 

CEQA requires a good-faith disclosure and analysis of reasonably foreseeable physical 
effects; it does not require an agency to eliminate all disagreement or all possibility of rule 
violations. The record’s quantitative studies, conservative assumptions, species-specific mitigation, 
and enforceable conditions support the County’s conclusion that Project impacts will remain less 
than significant. 

b. The Supplemental Noise Study Independently Confirms the MND’s Noise 
Conclusion and Is Properly Considered as Corroborating Evidence on Appeal, Not 
as a Post-Approval Cure. 

The Applicant voluntarily commissioned the Supplemental Noise Study solely as a good-
faith response to the noise concerns raised in the Appeal and to provide the Board with additional, 
current technical information. Neither CEQA nor the County’s prior environmental review required 
the Applicant to prepare this additional study, and the County’s adoption of the MND did not 
depend on it. The study was not prepared to correct, complete, or replace any component of the 
Initial Study’s noise analysis. Rather, it provides an additional layer of confirmation by: 
(1) documenting existing sound conditions during a 24-hour monitoring period; and 
(2) independently modeling onsite operational noise and project-generated traffic on Sunburst 
Avenue for the approved 12-site Project.  

Further, the Supplemental Noise Study does not alter the Project, introduce new mitigation, 
or supply an analysis necessary to support the MND. The MND stands independently on the Initial 
Study’s original construction-noise model, 47.1 dBA Leq campground reference level, six-decibel-
per-doubling propagation methodology, receptor calculations for the then-proposed 15-site 
configuration, Border Avenue traffic analysis, and enforceable conditions of approval. 

The Initial Study and Supplemental Noise Study use related acoustic principles but rely on 
distinct data sets and assumptions. The Initial Study used the San Simeon Creek Campground 
reference level, modeled 15 campsites, calculated operational noise levels of 30, 27, and 28 dBA 
Leq at representative residences, and evaluated approximately 22 daily trips on Border Avenue. The 
Supplemental Noise Study adds calibrated Class 1 field measurements, compares the original source 
level against a separate measurement taken at Thousand Trails RV Resort, conservatively retains 
the higher 47.1 dBA Leq reference level, calculates operational noise levels of 30, 26, and 19 dBA 
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Leq for the approved 12-site Project, and evaluates 24 daily trips on Sunburst Avenue using 
FHWA-RD-77-108. Both analyses compare Project-generated noise against the County’s 
unadjusted 55 dBA daytime and 45 dBA nighttime stationary-source limits and 60 dBA CNEL 
mobile-source criterion. Both independently conclude that Project-generated noise would remain 
below the applicable thresholds. 

Development Code section 86.08.050 permits the Board to consider additional evidence on 
appeal. The Board may therefore consider Exhibit A for the limited purpose for which the Applicant 
voluntarily prepared it: as additional corroborating evidence submitted in good faith to respond fully 
to the Appellant’s concerns. It should not be construed as a post hoc cure, a concession that the 
MND’s noise analysis was incomplete, or evidence that further mitigation is required. The 
Supplemental Noise Study simply confirms, through current field measurements and a separate 
access-road model, the same below-threshold conclusion already reached in the Initial Study. 

c. The Board Should Preserve Class 3 as an Alternative Basis for CEQA 
Compliance, Subject to CEQA Guidelines Sections 15303 and 15300.2. 

The MND is adequate, and the Board need not rely on a CEQA exemption to affirm the 
Planning Commission’s approval of the Project. Nevertheless, the record supports directing staff to 
evaluate and preserve an additional, independent basis for CEQA compliance under the Class 3 
categorical exemption. Class 3 applies to the construction and location of limited numbers of new, 
small facilities or structures and to accessory structures, with the listed examples being 
nonexclusive. (CEQA Guidelines, § 15303.) The Project’s physical improvements consist 
principally of 12 small modular campsite platforms and pergolas, limited accessory facilities, 
fencing, signs, and minor site work, with no new permanent habitable building and County-
calculated lot coverage of approximately 0.1 percent. 

The County has previously applied the Class 3 exemption to a materially larger Joshua Tree 
campground project. In 2019, County staff recommended and the Planning Commission adopted a 
Class 3 exemption for the AutoCamp Joshua Tree project, which included 55 Airstream lodging 
units, two back-of-house buildings totaling 2,000 square feet, and a 1,500-square-foot clubhouse on 
approximately 13.1 developed acres. The County concluded that the project fell within CEQA 
Guidelines section 15303 and that no unusual-circumstances exception applied. (Exhibit D 
[AutoCamp Joshua Tree Staff Report, P201900121/CUP].) 

The comparison is not offered as a substitute for project-specific findings; categorical 
exemptions must be applied according to their text and may not be expanded beyond their 
reasonable scope. It does, however, show that County practice has already established precedent for 
treating substantially more intensive small-structure hospitality development as appropriately falling 
within the Class 3 exemption.  
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Accordingly, the Board should direct staff to include in the final staff report a project-
specific evaluation of Guidelines sections 15303 and 15300.2 and, if staff concurs, adopt Class 3 
findings as a separate alternative ground for satisfying CEQA. Any such finding should rest on the 
Project’s limited number and physical nature of small structures and should independently address 
the categorical-exemption exceptions; it need not and should not depend on the Supplemental Noise 
Study or CEQA mitigation to bring the Project within the exemption. 

V. Conclusion. 

The Applicant materially reduced the Project’s scale and intensity in response to concerns 
raised during the County’s review, completed the County’s CUP and CEQA processes, and 
accepted enforceable limitations governing occupancy, access, noise, fire safety, site disturbance, 
and ongoing operations. As approved, the Project is limited to 12 primitive campsites, contains no 
permanent habitable buildings or utility hookups, and consists principally of modular and 
removable improvements. The administrative record demonstrates that the Project satisfies the 
findings required by the Development Code, will operate within applicable County noise standards, 
incorporates enforceable protections for biological and desert resources, and remains subject to 
continuing County inspection and enforcement, including modification or revocation of the CUP if 
the Project is not operated in accordance with its approvals. 

Accordingly, the Applicant respectfully requests that the Board deny Appeal PAPL-2026-
00003 and uphold the Planning Commission’s April 9, 2026, approval of CUP PROJ-2023-00023, 
including the adopted MND, MMRP, findings, and conditions of approval. The Applicant further 
requests that the Board accept the Supplemental Noise Study as additional evidence confirming the 
conclusions already reached in the MND; incorporate the Applicant’s supplemental neighbor-
response commitments into the conditions of approval to the extent the Board determines 
appropriate; and direct staff to evaluate and preserve the applicability of the Class 3 categorical 
exemption as an independent alternative basis for CEQA compliance. 

The Applicant reserves the right to supplement this response if the Appellant submits 
additional evidence or argument before the hearing. The Applicant appreciates the Board’s 
consideration and remains committed to operating the Project in full compliance with all applicable 
approvals and to addressing legitimate concerns raised by County staff and neighboring property 
owners. 

Respectfully submitted, 
 
 
 
Paige H. Gosney 
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cc: Michelle Feliciano, County Land Use Services Department (via e-mail w/ Encl.) 
 Luis Rodriguez, County Land Use Services Department (via e-mail w/ Encl.) 
 Jason Searles, Esq., County Counsel (via e-mail w/ Encl.) 
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Exhibit B  
 

Sheriff’s Department Premises History 
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Exhibit C 
 

AD Call Types and Descriptions Key 
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Exhibit D 
 

AutoCamp Joshua Tree Staff Report, P201900121/CUP 
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