)THE INFORMATION IN THIS BOX IS NOT A PART OF THE CONTRACT AND IS FOR COUNTY USE ONLY

Contract Number

SAN BERNARDINO

COU NTY SAP Number

San Bernardino County
Library Department

Department Contract Representative = Melanie Orosco

Telephone Number (909) 387-2257

Contractor OverDrive, Inc.

Contractor Representative Kevin Coon

Telephone Number (949) 791-7793

Contract Term Sept. 1, 2019- August 31, 2024

Original Contract Amount
Amendment Amount
Total Contract Amount
Cost Center 6400002600

IT IS HEREBY AGREED AS FOLLOWS:

WHEREAS, the County of San Bernardino, on behalf of the Library Department (Library or County) desires to
enter into an agreement with OverDrive (Contractor) whereby OverDrive will provide platform and digital
content access (Application Services) to Library ; and

WHEREAS, Contractor is the leading digital distribution platform for libraries supplying the industry’s largest
catalog of eBooks, audiobooks, streaming video and periodicals to 36,000 libraries and schools worldwide;

and
WHEREAS, the County finds Contractor qualified to provide said services; and

WHEREAS, the County desires that such products and services be provided by Contractor and Contractor
agrees to provide these services as set forth below;

NOW, THEREFORE, the County and Contractor mutually agree to the following terms and conditions:
A. RESEREVED.
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B. CONTRACTOR RESPONSIBILITIES

B.1

B.2

B.3

Contractor shall provide the Application Services as set forth in Attachment A(OverDrive Library
Reserve Access Agreement) to this Contract.

Meet all requirements for services as described in this Contract, including all attachments.

Maintain fiscal records in accordance with Generally Accepted Accounting Principles and must
account for all funds, tangible assets, revenue, and expenditures. Fiscal records must also
comply with the appropriate Office of Management and Budget (OMB) Circulars that state the
administrative requirements, cost principles and other standards for accountancy.

C. GENERAL CONTRACT REQUIREMENTS

C.1

Cc.2

C.3

C.4

C5

C.6

Cc.7

C.8

Recitals
The recitals set forth above are true and correct and incorporated herein by this reference.

Contract Amendments

Contractor agrees any alterations, variations, modifications, or waivers of the provisions of the
Contract, shall be valid only when reduced to writing, executed and attached to the original
Contract and approved by the person(s) authorized to do so on behalf of Contractor and

County.

Contract Assignability
Without the prior written consent of either party, which shall not be unreasonably withheld, the
Contract is not assignable by either party in whole or in part.

Contract Exclusivity

This is not an exclusive Contract. The County reserves the right to enter into a contract with
other contractors for the same or similar services. The County does not guarantee or represent
that the Contractor will be permitted to perform any minimum amount of work, or receive
compensation other than on a per order basis, under the terms of this Contract.

Attorney’s Fees and Costs

If any legal action is instituted to enforce any party’s rights hereunder, each party shall bear its
own costs and attorney fees, regardless of who is the prevailing party. This paragraph shall not
apply to those costs and attorney fees directly arising from a third-party legal action against a
party hereto and payable under Indemnification and Insurance Requirements.

Reserved.

Change of Address
Contractor shall notify the County in writing, of any change in mailing address within ten (10)
business days of the change.

Choice of Law
This Contract shall be governed by and construed according to the laws of the State of
California.

Compliance with County Policy

In performing the Services and while at any County facilities, Contractor personnel (including
subcontractors) shall (a) conduct themselves in a businesslike manner; (b) comply with the
policies, procedures, and rules of the County regarding health and safety, and personal,
professional and ethical conduct; (c) comply with the finance, accounting, banking, Internet,
security, and/or other applicable standards, policies, practices, processes, procedures, and
controls of the County; and (d) abide by all laws applicable to the County facilities and the
provision of the Services, and all amendments and modifications to each of the documents
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listed in subsections (b), (c), and (d) (collectively, “County Policies”). County Policies, and
additions or modifications thereto, may be communicated orally or, in writing to Contractor or
Contractor personnel or may be made available to Contractor or Contractor personnel by
conspicuous posting at a County facility, electronic posting, or other means generally used by
County to disseminate such information to its employees or contractors. Contractor shall be
responsible for the promulgation and distribution of County Policies to Contractor personnel to
the extent necessary and appropriate.

County shall have the right to require Contractor's employees, agents, representatives and
subcontractors to exhibit identification credentials issued by County in order to exercise any
right of access under this Contract.

C.10 Confidentiality
Contractor shall protect from unauthorized use or disclosure names and other identifying
information concerning persons receiving Services pursuant to this Contract, except for statistical
information not identifying any participant. Contractor shall not use or disclose any identifying
information for any other purpose other than carrying out the Contractor's obligations under this
Contract, except as may be otherwise required by law. This provision will remain in force even
after the termination of the Contract.

C.11 Primary Point of Contact
Contractor will designate an individual to serve as the primary point of contact for the Contract.
Contractor will also designate a back-up point of contact in the event the primary contact is not
available.

C.12 County Representative
The County Librarian or his/her designee shall represent the County in all matters pertaining to
the services to be rendered under this Contract, including termination and assignment of this
Contract, and shall be the final authority in all matters pertaining to the Services/Scope of Work
by Contractor. If this contract was initially approved by the San Bernardino County Board of
Supervisors, then the Board of Supervisors must approve all amendments to this Contract.

C.13 Reserved.

C. 14 Debarment and Suspension

Contractor certifies that neither it nor its principals or subcontracts is presently disbarred,
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
participation in this transaction by any federal department or agency. (See the following United
States General Services Administration’s System for Award Management website
https.//www.sam.gov). Contractor further certifies that if it or any of its subcontractors are
business entities that must be registered with the California Secretary of State, they are
registered and in good standing with the Secretary of State.

C.15 Reserved.

C.16 Duration of Terms
This Contract, and all of its terms and conditions, shall be binding upon and shall inure to the
benefit of the heirs, executors, administrators, successors, and assigns of the respective
parties, provided no such assignment is in violation of the provisions of this Contract.

C.17 Employment Discrimination
During the term of the Contract, Contractor shall not discriminate against any employee or
applicant for employment because of race, religious creed, color, national origin, ancestry,
physical disability, mental disability, medical condition, genetic information, marital status, sex,
gender, gender identity, gender expression, sexual orientation, age, or military and veteran
status. Contractor shall comply with Executive Orders 11246, 11375, 11625, 12138, 12432,
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12250, 13672, Title VI and Title VIl of the Civil Rights Act of 1964, the California Fair
Employment and Housing Act and other applicable Federal, State and County laws and
regulations and policies relating to equal employment and contracting opportunities, including
laws and regulations hereafter enacted.

C.18 Environmental Requirements
In accordance with County Policy 11-08, the County prefers to acquire and use products with
higher levels of post-consumer recycled content. Environmentally preferable goods and
materials must perform satisfactorily and be available at a reasonable price. The County
requires Contractor to use recycled paper for any printed or photocopied material created as a
result of this Contract. Contractor is also required to use both sides of paper sheets for reports
submitted to the County whenever practicable.

C.19 Improper Influence
Contractor shall make all reasonable efforts to ensure that no County officer or employee,
whose position in the County enables him/her to influence any award of the Contract or any
competing offer, shall have any direct or indirect financial interest resulting from the award of the
Contract or shall have any relationship to the Contractor or officer or employee of the
Contractor.

C.20 Improper Consideration
Contractor shall not offer (either directly or through an intermediary) any improper consideration
such as, but not limited to cash, discounts, service, the provision of travel or entertainment, or
any items of value to any officer, employee or agent of the County in an attempt to secure
favorable treatment regarding this Contract.

The County, by written notice, may immediately terminate this Contract if it determines that any
improper consideration as described in the preceding paragraph was offered to any officer,
employee or agent of the County with respect to the proposal and award process. This
prohibition shall apply to any amendment, extension or evaluation process once a contract has
been awarded.

Contractor shall immediately report any attempt by a County officer, employee or agent to solicit
(either directly or through an intermediary) improper consideration from Contractor. The report
shall be made to the supervisor or manager charged with supervision of the employee or the
County Administrative Office. In the event of a termination under this provision, the County is
entitled to pursue any available legal remedies.

C.21 Informal Dispute Resolution
In the event the County determines that service is unsatisfactory, or in the event of any other
dispute, claim, question or disagreement arising from or relating to this Contract or breach
thereof, the parties hereto shall use their best efforts to settle the dispute, claim, question or
disagreement. To this effect, they shall consult and negotiate with each other in good faith and,
recognizing their mutual interests, attempt to reach a just and equitable solution satisfactory to
both parties.

C.22 Legality and Severability
The parties’ actions under the Contract shall comply with all applicable laws, rules, regulations,
court orders and governmental agency orders. The provisions of this Contract are specifically
made severable. If a provision of the Contract is terminated or held to be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall remain in
full effect.

C.23 Licenses, Permits and/or Certifications

Contractor shall ensure that it has all necessary licenses, permits and/or certifications required
by the laws of Federal, State, County, and municipal laws, ordinances, rules and regulations.
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The Contractor shall maintain these licenses, permits and/or certifications in effect for the
duration of this Contract. Contractor will notify County immediately of loss or suspension of any
such licenses, permits and/or certifications. Failure to maintain a required license, permit and/or
certification may result in immediate termination of this Contract.

C.24 Material Misstatement/Misrepresentation
If during the course of the administration of this Contract, the County determines that Contractor
has made a material misstatement or misrepresentation or that materially inaccurate information
has been provided to the County, this Contract may be immediately terminated. If this Contract
is terminated according to this provision, the County is entitled to pursue any available legal
remedies.

C.25 Mutual Covenants
The parties to this Contract mutually covenant to perform all of their obligations hereunder, to
exercise all discretion and rights granted hereunder, and to give all consents in a reasonable
manner consistent with the standards of “good faith” and “fair dealing”.

C.26 Nondisclosure

Contractor shall hold as confidential and use reasonable care to prevent unauthorized access by,
storage, disclosure, publication, dissemination to and/or use by third parties of, confidential
information that is either: (1) provided by the County to Contractor or an agent of Contractor or
otherwise made available to Contractor or Contractor's agent in connection with this Contract; or,
(2) acquired, obtained, or learned by Contractor or an agent of Contractor in the performance of
this Contract. For purposes of this provision, confidential information means any data, files,
software, information or materials in oral, electronic, tangible or intangible form and however
stored, compiled or memorialize and includes, but is not limited to, technology infrastructure,
architecture, financial data, trade secrets, equipment specifications, user lists, passwords, research
data, and technology data.

C.27 Notice of Delays
Except as otherwise provided herein, when either party has knowledge that any actual or
potential situation is delaying or threatens to delay the timely performance of this contract, that
party shall, within twenty-four (24) hours, give notice thereof, including all relevant information
with respect thereto, to the other party.

C.28 Ownership of Documents
All documents, data, products, graphics, computer programs and reports prepared by
Contractor pursuant to the Contract shall be considered property of the County upon payment
for services (and products, if applicable). All such items shall be delivered to County at the
completion of work under the Contract, subject to the requirements of Section D-Term of the
Contract. Unless otherwise directed by County, Contractor may retain copies of such items.

C.30 Air, Water Pollution Control, Safety and Health
Contractor shall comply with all air pollution control, water pollution, safety and health
ordinances and statutes, which apply to the work performed pursuant to this Contract.

C.31 Records
Contractor shall maintain all records and books pertaining to the delivery of services under this
Contract and demonstrate accountability for contract performance. All records shall be
complete and current and comply with all Contract requirements. Failure to maintain acceptable
records shall be considered grounds for withholding of payments for invoices submitted and/or
termination of the Contract.

All records relating to the Contractor’'s personnel, consultants, subcontractors, Services/Scope

of Work and expenses pertaining to this Contract shall be kept in a generally acceptable
accounting format. Records should include primary source documents. Fiscal records shall be
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C.32

C.33

C.34

C.35

C.36

C.37

kept in accordance with Generally Accepted Accounting Principles and must account for all
funds, tangible assets, revenue and expenditures. Fiscal records must comply with the
appropriate Office of Management and Budget (OMB) Circulars, which state the administrative
requirements, cost principles and other standards for accountancy.

Relationship of the Parties

Nothing contained in this Contract shall be construed as creating a joint venture, partnership, or
employment arrangement between the Parties hereto, nor shall either Party have the right,
power or authority to create an obligation or duty, expressed or implied, on behalf of the other
Party hereto.

Release of Information

No news releases, advertisements, public announcements or photographs arising out of the
Contract or Contractor’s relationship with County may be made or used without prior written
approval of the County.

Representation of the County

In the performance of this Contract, Contractor, its agents and employees, shall act in an
independent capacity and not as officers, employees, or agents of the County of San
Bernardino.

Strict Performance

Failure by a party to insist upon the strict performance of any of the provisions of this Contract
by the other party, or the failure by a party to exercise its rights upon the default of the other
party, shall not constitute a waiver of such party’s right to insist and demand strict compliance
by the other party with the terms of this Contract thereafter.

Subcontracting

Contractor shall obtain County’s written consent, which County may withhold in its sole
discretion, before entering into Contracts with or otherwise engaging any subcontractors who
may supply any part of the Services to County. At County’s request, Contractor shall provide
information regarding the subcontractor’s qualifications and a listing of a subcontractor's key
personnel including, if requested by the County, resumes of proposed subcontractor personnel.
Contractor shall remain directly responsible to County for its subcontractors and shall indemnify
County for the actions or omissions of its subcontractors under the terms and conditions
specified in Section G. All approved subcontractors shall be subject to the provisions of this
Contract applicable to Contractor Personnel.

For any subcontractor, Contractor shall:

36.1 Be responsible for subcontractor compliance with the Contract and the
subcontract terms and conditions; and

36.2 Ensure that the subcontractor follows County's reporting formats and procedures
as specified by County.

36.3 Include in the subcontractor's subcontract substantially similar terms as ‘are
provided in Sections B. Contractor Responsibilities and C. General Contract
Requirements.

Upon expiration or termination of this Contract for any reason, County will have the right to enter
into direct Contracts with any of the Subcontractors. Contractor agrees that its arrangements
with Subcontractors will not prohibit or restrict such Subcontractors from entering into direct
Contracts with County.

Subpoena

In the event that a subpoena or other legal process commenced by a third party in any way
concerning the Goods or Services provided under this Contract is served upon Contractor or
County, such party agrees to notify the other party in the most expeditious fashion possible
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following receipt of such subpoena or other legal process. Contractor and County further agree to
cooperate with the other party in any lawful effort by such other party to contest the legal validity of
such subpoena or other legal process commenced by a third party as may be reasonably required
and at the expense of the party to whom the legal process is directed, except as otherwise
provided herein in connection with defense obligations by Contractor for County.

C.38 Termination for Convenience

The County and the Contractor each reserve the right to terminate the Contract, for any reason,
with a thirty (30) day written notice of termination. Such termination may include all or part of
the services described herein. Upon such termination, payment will be made to the Contractor
for services rendered and expenses reasonably incurred prior to the effective date of
termination. Upon receipt of termination notice Contractor shall promptly discontinue services
unless the notice directs otherwise. Contractor shall deliver promptly to County and transfer title
(if necessary) all completed work, and work in progress, including drafts, documents, plans,
forms, data, products, graphics, computer programs and reports.

-C.39 Time of the Essence
Time is of the essence in performance of this Contract and of each of its provisions.

C.40 Venue

The parties acknowledge and agree that this Contract was entered into and intended to be
performed in San Bernardino County, California. The parties agree that the venue of any action
or claim brought by any party to this Contract will be the Superior Court of California, County of
San Bernardino, San Bernardino District. Each party hereby waives any law or rule of the court,
which would allow them to request or demand a change of venue. If any action or claim
concerning this Contract is brought by any third party and filed in another venue, the parties
hereto agree to use their best efforts to obtain a change of venue to the Superior Court of
California, County of San Bernardino, San Bernardino District.

C.41 Conflict of Interest

Contractor shall make all reasonable efforts to ensure that no conflict of interest exists between
its officers, employees, or subcontractors and the County. Contractor shall make a reasonable
effort to prevent employees, Contractor, or members of governing bodies from using their
positions for purposes that are, or give the appearance of being motivated by a desire for
private gain for themselves or others such as those with whom they have family business, or
other ties. Officers, employees, and agents of cities, counties, districts, and other local
agencies are subject to applicable conflict of interest codes and state law. In the event the
County determines a conflict of interest situation exists, any increase in costs, associated with
the conflict of interest situation, may be disallowed by the County and such conflict may
constitute grounds for termination of the Contract. This provision shall not be construed to
prohibit employment of persons with whom Contractor's officers, employees, or agents have
family, business, or other ties so long as the employment of such persons does not result in
increased costs over those associated with the employment of any other equally qualified
applicant.

C.42 Former County Administrative Officials

Contractor agrees to provide, or has already provided information on former County of San
Bernardino administrative officials (as defined below) who are employed by or represent
Contractor. The information provided includes a list of former County administrative officials
who terminated County employment within the last five years and who are now officers,
principals, partners, associates or members of the business. The information also includes the
employment with or representation of Contractor. For purposes of this provision, “County
administrative official” is defined as a member of the Board of Supervisors or such officer’s staff,
County Executive Officer or member of such officer's staff, County department or group head,
assistant department or group head, or any employee in the Exempt Group, Management Unit
or Safety Management Unit.
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C.43

C.44
C.45
C.46

Cc.47

C. 48.

Disclosure of Criminal and Civil Procedures

The County reserves the right to request the information described herein from the Contractor.
Failure to provide the information may result in a termination of the Contract. The County also
reserves the right to obtain the requested information by way of a background check performed
by an investigative firm. The Contractor also may be requested to provide information to clarify
initial responses. Negative information discovered may result in Contract termination.

Contractor is required to disclose whether the firm, or any of its partners, principals, members,
associates or key employees (as that term is defined herein), within the last ten years, has been
indicted on or had charges brought against it or them (if still pending) or convicted of any crime
or offense arising directly or indirectly from the conduct of the firm's business, or whether the
firm, or any of its partners, principals, members, associates or key employees, has within the
last ten years, been indicted on or had charges brought against it or them (if still pending) or
convicted of any crime or offense involving financial misconduct or fraud. If the response is
affirmative, the Contractor will be asked to describe any such indictments or charges (and the
status thereof), convictions and the surrounding circumstances in detail.

In addition, the Contractor is required to disclose whether the firm, or any of its partners,
principals, members, associates or key employees, within the last ten years, has been the
subject of legal proceedings as defined herein arising directly from the provision of services by
the firm or those individuals. “Legal proceedings” means any civil actions filed in a court of
competent jurisdiction, or any matters filed by an administrative or regulatory body with
jurisdiction over the firm or the individuals. If the response is affirmative, the Contractor will be
asked to describe any such legal proceedings (and the status and disposition thereof) and the
surrounding circumstances in detail.

For purposes of this provision “key employees” includes any individuals providing direct service
to the County. “Key employees” do not include clerical personnel providing service at the firm'’s
offices or locations.

Reserved.

Reserved.

Reserved.

Reserved.

Reserved.

D. TERM OF CONTRACT
This Contract is effective as of September 1, 2019 and expires August 31, 2024 but may be terminated
earlier in accordance with provisions of this Contract.

E. COUNTY RESPONSIBILITIES

E.1

E.2

E.3

County shall comply with its responsibilities as set forth in the OverDrive Digital Library Reserve
Access Agreement, Attachment A to this Contract.

Use of Application Services shall be subject to the provisions of this Contract, the OverDrive
Digital Library Reserve Access Agreement, Attachment A to this Contract and the OverDrive
Order Form, Attachment B to this Contract. County agrees to be bound by the same.

County shall make payment as provided for in section F and Attachment A, Section 3 of this
Contract.
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Fi FISCAL PROVISIONS

F.1

F.2

F.3

F.4

F.5

F.6

F.7

F.8

G.1

The maximum amount of payment under this Contract shall not exceed $2,500,000 and shall be
subject to availability of other funds to the County. The consideration to be paid to Contractor,
as provided herein, shall be in full payment for all Contractor's services and expenses incurred
in the performance hereof, including travel and per diem.

Library shall make payment for Application Services and Digital Product Costs as
ordered. The cost of Application Services shall be $10,500 per year. Digital Product
Costs shall be based on orders placed. No minimum amount of payment is guaranteed for
Digital Product Costs.

Contractor shall accept all payments from County via electronic funds transfer (EFT) directly
deposited into the Contractor’s designated checking or other bank account. Contractor shall
promptly comply with directions and accurately complete forms provided by County required to
process EFT payments.

County is exempt from Federal excise taxes and no payment shall be made for any personal
property taxes levied on Contractor or on any taxes levied on employee wages. The County

shall only pay for any State or local sales or use taxes on the services rendered or equipment
and/or parts supplied to the County pursuant to the Contract.

Reserved.
Reserved.
Reserved.

Payment shall be made upon receipt of a County approved invoice. Payment shall be made no
later than sixty (60) calendar days after receipt of a County approved invoice.

INDEMNIFICATION AND INSURANCE REQUIREMENTS

Indemnification

G.1.1 Infringement Indemnification

Contractor will indemnify, defend, and hold harmless County and its officers, employees, agents
and volunteers, from any and all third-party claims, costs (including without limitation reasonable
attorneys’ fees), and losses for infringement of any United States patent, copyright, trademark
or trade secret (Intellectual Property Rights) by any goods or services. If a credible claim is
made or threatened, including without limitation the filing of a lawsuit against County, or County
receives a demand or notice claiming actual or potential infringement or misappropriation of any
Intellectual Property Rights, County will use best efforts to notify Contractor promptly of such
lawsuit, claim or election. However, County’s failure to provide or delay in providing such notice
will relieve Contractor of its obligations only if and to the extent that such delay or failure
materially prejudices Consultant's ability to defend such lawsuit or claim. County will give
Contractor sole control of the defense (with counsel reasonably acceptable to County)and
settlement of such claim; provided that Contractor may not settle the claim or suit absent the
written consent of County unless such settlement (a) includes a release of all claims pending
against County, (b) contains no admission of liability or wrongdoing by County, and (c) imposes
no obligations upon County other than an obligation to stop using the goods or services that are
the subject of the claim. In the event that Contractor fails to or elects not to defend County
against any claim for which County is entitled to indemnity by Contractor, then Contractor shall
reimburse County for all reasonable attorneys’ fees and expenses within thirty (30) days from
date of invoice or debit memo from County. After thirty (30) days, County will be entitled to
deduct any unpaid invoice or debit memo amount from any amounts owed by County to
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G.2

G.3

G.4

G.5

G.6

Contractor. This shall not apply to any judgment or settlement amount, which amounts County
shall be entitled to notify, invoice or debit Contractor's account at any time; and County, at its
sole discretion, may settle the claim or suit.

If, in Contractor's opinion, any goods or services become, or are likely to become, the subject of
a claim of infringement of Intellectual Property Rights, Contractor may, at its option: (i) procure
for County the right to continue using the goods or receiving the services: (i) replace or modify
the goods or services to be non-infringing, without incurring a material diminution in
performance or function; or (iii) if neither of the foregoing is feasible, in the reasonable judgment
of Contractor, County shall cease use of the goods or services upon written notice from
Contractor, and Contractor shall provide County with a pro-rata refund of the unearned
Application Service fees paid by County to Contractor for such goods or services.

G.1.2 General Indemnification

The Contractor agrees to indemnify, defend (with counsel reasonably approved by County) and
hold harmless the County and its authorized officers, employees, agents and volunteers from
any and all claims, actions, losses, damages and/or liability arising out of this Contract and
caused by Contractor or the County, including the acts, errors or omissions of any person and
for any costs or expenses incurred by the County on account of any claim except where such
indemnification is prohibited by law. This indemnification provision shall apply regardless of the
existence or degree of fault of indemnities. The Contractor indemnification obligation applies to
the County’s “active” as well as “passive” negligence but does not apply to the County’s “sole
negligence” or “willful misconduct” within the meaning of Civil Code section 2782.

Additional Insured

All policies, except for Worker's Compensation, Errors and Omissions and Professional Liability
policies shall contain additional endorsements naming the County and its officers, employees,
agents and volunteers as additional named insured with respect to liabilities arising out of the
performance of services hereunder. The additional insured endorsements shall not limit the
scope of coverage for the County to vicarious liability but shall allow coverage for the County to
the full extent provided by the policy. Such additional insured coverage shall be at least as
broad as Additional Insured (Form B) endorsement form ISO, CG 2010.11 85.

Waiver of Subrogation Rights

The Contractor shall require the carriers of required coverages to waive all rights of subrogation
against the County, its officers, employees, agents, volunteers, contractors and subcontractors.
All general or auto liability insurance coverage provided shall not prohibit the Contractor and
Contractor's employees or agents from waiving the right of subrogation prior to a loss or claim.
The Contractor hereby waives all rights of subrogation against the County.

Policies Primary and Non-Contributory
All policies required herein are to be primary and non-contributory with any insurance or self-
insurance programs carried or administered by the County.

Severability of Interests

The Contractor agrees to ensure that coverage provided to meet these requirements is
applicable separately to each insured and there will be no cross liability exclusions that preclude
coverage for suits between the Contractor and the County or between the County and any other
insured or additional insured under the policy.

Proof of Coverage

The Contractor shall furnish Certificates of Insurance to the County Department administering
the Contract evidencing the insurance coverage at the time the Contract is executed. additional
endorsements, as required shall be provided prior to the commencement of performance of
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services hereunder, which certificates shall provide that such insurance shall not be terminated
or expire without thirty (30) days written notice to the Department, and Contractor shall maintain
such insurance from the time Contractor commences performance of services hereunder until
the completion of such services. Within fifteen (15) days of the commencement of this contract,
the Contractor shall furnish a copy of the Declaration page for all applicable policies and will
provide complete certified copies of the policies and endorsements immediately upon request.

G.7  Acceptability of Insurance Carrier
Unless otherwise approved by Risk Management, insurance shall be written by insurers
authorized to do business in the State of California and with a minimum “Best” Insurance Guide

rating of “A- VII”.

G.8 Deductibles and Self-Insured Retention
Any and all deductibles or self-insured retentions in excess of $10,000 shall be declared to and

approved by Risk Management.

G.9 Failure to Procure Coverage
In the event that any policy of insurance required under this contract does not comply with the
requirements, is not procured, or is canceled and not replaced, the County has the right but not
the obligation or duty to cancel the contract or obtain insurance if it deems necessary and any
premiums paid by the County will be promptly reimbursed by the Contractor or County
payments to the Contractor will be reduced to pay for County purchased insurance.

G.10 Insurance Review

Insurance requirements are subject to periodic review by the County. The Director of Risk
Management or designee is authorized, but not required, to reduce, waive or suspend any
insurance requirements whenever Risk Management determines that any of the required
insurance is not available, is unreasonably priced, or is not needed to protect the interests of the
County. In addition, if the Department of Risk Management determines that heretofore
unreasonably priced or unavailable types of insurance coverage or coverage limits become
reasonably priced or available, the Director of Risk Management or designee is authorized, but
not required, to change the above insurance requirements to require additional types of
insurance coverage or higher coverage limits, provided that any such change is reasonable in
light of past claims against the County, inflation, or any other item reasonably related to the
County’s risk.

Any change requiring additional types of insurance coverage or higher coverage limits must be
made by amendment to this contract. Contractor agrees to execute any such amendment
within thirty (30) days of receipt.

Any failure, actual or alleged, on the part of the County to monitor or enforce compliance with
any of the insurance and indemnification requirements will not be deemed as a waiver of any
rights on the part of the County.

G.11 The Contractor agrees to provide insurance set forth in accordance with the requirements
herein. If the Contractor uses existing coverage to comply with these requirements and that
coverage does not meet the specified requirements, the Contractor agrees to amend,
supplement or endorse the existing coverage to do so.

Without in anyway affecting the indemnity herein provided and in addition thereto, the
Contractor shall secure and maintain throughout the contract term the following types of
insurance with limits as shown:

G.11.1 Workers' Compensation/Employer’s Liability — A program of Workers'’ Compensation
insurance or a state-approved, self-insurance program in an amount and form to
meet all applicable requirements of the Labor Code of the State of California,
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G.11.2

G.11.3

G.11.4

G.11.5

G.11.6

Revised 08/13/2018

including Employer’s Liability with $250,000 limits covering all persons including
volunteers providing services on behalf of the Contractor and all risks to such
persons under this contract.

If Contractor has no employees, it may certify or warrant to the County that it does
not currently have any employees or individuals who are defined as ‘employees”
under the Labor Code and the requirement for Workers' Compensation coverage will
be waived by the County's Director of Risk Management.

With respect to Contractors that are non-profit corporations organized under
California or Federal law, volunteers for such entities are required to be covered by
Workers’ Compensation insurance.

Commercial/General Liability Insurance — The Contractor shall carry General Liability

Insurance covering all operations performed by or on behalf of the Contractor
providing coverage for bodily injury and property damage with a combined single
limit of not less than one million dollars ($1,000,000), per occurrence. The policy
coverage shall include:

Premises operations and mobile equipment.

Products and completed operations.

Broad form property damage (including completed operations).

Explosion, collapse and underground hazards.

Personal injury.

Contractual liability.

$2,000,000 general aggregate limit.

@™o oooTp

Automobile Liability Insurance — Primary insurance coverage shall be written on 1SO

Business Auto coverage form for all owned, hired and non-owned automobiles or
symbol 1 (any auto). The policy shall have a combined single limit of not less than
one million dollars ($1,000,000) for bodily injury and property damage, per
occurrence.

If the Contractor is transporting one or more non-employee passengers in
performance of contract services, the automobile liability policy shall have a
combined single limit of two million dollars ($2,000,000) for bodily injury and property
damage per occurrence.

If the Contractor owns no autos, a non-owned auto endorsement to the General
Liability policy described above is acceptable.

Umbrella Liability Insurance — An umbrella (over primary) or excess policy may be

used to comply with limits or other primary coverage requirements. When used, the
umbrella policy shall apply to bodily injury/property damage, personal
injury/advertising injury and shall include a “dropdown” provision providing primary
coverage for any liability not covered by the primary policy. The coverage shall also
apply to automobile liability.

Cyber Liability Insurance - Cyber Liability Insurance with limits of no less than
$1,000,000 for each occurrence or event with an annual aggregate of $2,000,000
covering privacy violations, information theft, damage to or destruction of electronic
information, intentional and/or unintentional release of private information, alteration
of electronic information, extortion and network security. The policy shall protect the
involved County entities and cover breach response cost as well as regulatory fines
and penalties.

Reserved.
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G.11.7 Reserved.

H. RIGHT TO MONITOR AND AUDIT
H.1  The County shall have the right, upon no less than ten (10) business days notice, to review and
audit relevant records and papers related to the services provided by Contractor under this
Agreement. Contractor shall give full cooperation, in any auditing or monitoring conducted.
Contractor shall cooperate with the County in the implementation, monitoring, and evaluation of
this Contract.

H.2  Relevant records pertaining to services delivered shall be available for examination and audit by
County representatives for a period of three years after final payment under this Contract or until
all pending County, State and Federal audits are completed, whichever is later.

l. RESERVED.

J. NOTICES
All written notices provided for in this Contract or which either party desires to give to the other shall be
deemed fully given, when made in writing and either served personally, or by facsimile, or deposited in
the United States mail, postage prepaid, and addressed to the other party as follows:

County of San Bernardino OverDrive, Inc.

Library Department Attn: Legal Team

777 East Rialto Avenue One OverDrive Way
San Bemardino, CA 92415-0035 Cleveland, Ohio 44125

Notice shall be deemed communicated two (2) County working days from the time of mailing if mailed
as provided in this paragraph.

K. ENTIRE AGREEMENT

This Contract, including all Exhibits and other attachments, which are attached hereto and incorporated
by reference, and other documents incorporated herein, represents the final, complete and exclusive
agreement between the parties hereto. Any prior agreement, promises, negotiations or representations
relating to the subject matter of this Contract not expressly set forth herein are of no force or effect. This
Contract is executed without reliance upon any promise, warranty or representation by any party or any
representative of any party other than those expressly contained herein. Each party has carefully read
this Contract and signs the same of its own free will.

Revised 08/13/2018 Page 13 of 20



IN WITNESS WHEREOF, the County of San Bernardino and the Contractor have each caused this Contract to
be subscribed by its respective duly authorized officers, on its behalf.

COUNTY OF SAN BERNARDINO

B

Curt Hagman, Chairman, Board of Supervisors

Dated:
SIGNED AND CERTIFIED THAT A COPY OF THIS
DOCUMENT HAS BEEN DELIVERED TO THE
CHAIRMAN OF THE BOARD

—t-aurfa-H-Weteh- Lynna Monell

Clerk of the Board of Supervisors
of the County of San Bernardino

By

Deputy

FOR COUNTY USE ONLY

QOverDrive Inc.

(Pnhtfmﬁ@me of corporation, company, contractor, efc.)
By //// / <l

" “—{Authotjzed-signature - sign in blus-ink)

£ f T
Name _[rica  Lazzes
~ (Print or type name of person signing contract)

Title ("; {Awme \ ( o “\‘L)
(Print or Type)

Dated: "X /1$/ )¢

Address _(Dae Mo Doved (e
- ¥

Clevedad, (lae 4l

ApW M Reviewed for Contract Compliance

Revrevj ppr?vedfby Department

Michael J:meneq}o nty Librarian
lcl 'AU’ (‘

Date

Katheyine Hardy, De yfyfaunty C/u{éf
Date 7/ j Date

Revised 08/13/2018
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ATTACHMENT A

The following Terms and Conditions are hereby incorporated into the Contract. However, if a
conflict occurs between the OverDrive Digital Library Reserve Access Agreement (Attachment
“A”) set forth below or the OverDrive Order Form (Attachment B”) and any provision in Sections
A. through K. of the Contract, the applicable provision(s) of Sections A. through K. of the
Contract shall take precedence.

In the Contract, the County of San Bernardino is referred to as “Library or County” and OverDrive, Inc. is referred to as “Contractor.”

In this Attachment A and Attachment B, the County of San Bernardino is referred to as “Library” and OverDrive, Inc. is referred to as
“OverDrive”

OverDrive Digital Library Reserve Access Agreement

Digital Library Reserve Application Services

1.1 OverDrive will create and host a Library Website for Library’s use of the Application Services. OverDrive shall provide the
Application Services to the Library under the terms of the Order Form and this Access Agreement (collectively referred to as the
“Agreement”).

1.2 OverDrive shall create an account in OverDrive’s content selection platform, OverDrive Marketplace, for Library to select Digital
Content to make available at the Library Website to Authorized Patrons and to access reports.

1.3 OverDrive will use commercially reasonable efforts to make the Application Services perform substantially in accordance with the
terms herein. From time to time, OverDrive may make modifications or updates to the operation, performance, or functionality of the
Application Services as it sees fit or as required by OverDrive’s suppliers. Library may be required to complete additional forms,
documents or other associated materials provided by OverDrive. Library shall use commercially reasonable efforts to complete the
documents in a timely manner.

1.4 OverDrive will use commercially reasonable efforts to provide Secondary Support to Library.

1.5 OverDrive shall have sole discretion to approve any and all libraries that seek to participate in Library’s DLR Service, as well as
approve any other terms and conditions related to such expansion of the DLR Service to additional libraries. OverDrive shall have sole
discretion to honor any prior version of an order form, participation form or related material completed by Library. OverDrive may
require Library to complete an updated version of the same.

1.6 If Library seeks a modification of the Application Services or integration of the Application Services beyond those offered on the
Order Form, the Parties shall cooperate to agree on the specifications for the additional services and any associated terms and
conditions.

1.7 Nothing under the Agreement grants any right to Library to the use of, or access to, any Application Services source code. Library
does not have the right to reproduce the Application Services, to distribute copies or versions of any modules of the Application
Services to any third parties including its Authorized Patrons, or to make and/or sell variations. or derivative works of the Application
Services. Sole ownership of copyrights and other intellectual proprietary rights shall remain solely with OverDrive or its suppliers.
OverDrive reserves the right, at its sole discretion, to display its branding, trademarks, logos, and/or third party marketing or
promotional materials on the Library Website.

Library Website

2.1 Library shall use commercially reasonable efforts to ensure that use of the Applications Services, the Library Website and the
Digital Content are in compliance with this Agreement and with permitted uses as communicated by OverDrive to Library. Library
shall use commercially reasonable efforts to prevent unauthorized use of the Digital Content from OverDrive by their users and
Authorized Patrons.

2.2 OverDrive grants the Library and Authorized Patrons a non-assignable, non-transferable, limited license to use the Digital Content
provided by OverDrive’s suppliers for personal, non-commercial use.

Authorized Patrons and/or Library may access and/or download, the Digital Content:

(a) On Library-issued devices or computers with exclusive and individual unique user accounts:
(b) On Library-issued devices which are circulated in accordance with the OverDrive Test Drive program;
(c) On Authorized Patrons personal devices directly;
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23

24

25

26

2.7

(d) On shared Library computers which employ an application that restores the computer to its original configuration
after use by an individual Authorized Patron (e.g. Deep Freeze, Windows SteadyState, or other similar application);
and

(e) For any use consistent with the relevant fair use doctrine or similar law in your jurisdiction.

Library shall reasonably cooperate with OverDrive to limit access to the DLR Service to end users who are Authorized
Patrons. [n the event Library desires to provide access to the DLR Service to users other than Authorized Patrons, OverDrive
reserves the right to limit availability of certain Digital Content, as may be required by supplying publishers. Online library
card applications, with or without fees, that provide access, temporary or permanent, to the DLR Service to users who do not
otherwise qualify as Authorized Patrons shall not be permitted.

Library represents and warrants that it will not make any representations or create any warranties, expressed or implied,
concerning the Application Services and Digital Content, and will take reasonable steps to ensure that its employees, agents,
and others under its direction abide by the Agreement.

Library agrees to perform Primary Support for its Authorized Patrons, unless Library has completed the Front Line Tech
Support Order Form and paid for Front Line Tech Support services. OverDrive will provide Library with training and
documentation for Library’s provision of Primary Support. Library will cooperate with OverDrive to implement customer
support practices recommended by OverDrive, including but not limited to directing Authorized Patrons to OverDrive-
supplied FAQs and support pages on its Library Website.

Library shall not access the Application Services in a manner not explicitly permitted by the Agreement, including but not
limited to scraping the Library Website and/or web traffic or data to and from the Library Website, intercepting, redirecting,
capturing or holding OverDrive-initiated email or other electronic communications, nor shall it allow any third party to
access the Application Services in a manner as described in this paragraph.

OverDrive may employ commercially reasonable efforts to monitor and maintain the availability of its Application Services,
including review of traffic for request volume levels, unusual behaviors or patterns, attempts to create a denial of service
response, and/or excessive or abusive usage as determined by OverDrive, in its sole discretion.

Payments

3.1 Library shall make payment to OverDrive for all Application Services fees and Digital Product costs according to the OverDrive
Order Form (Attachment B to the Contract) and Section F of the Contract within sixty (60) days from Library’s receipt of valid
invoice. OverDrive, in its sole discretion, may require payment by Library of any initial or outstanding invoices before OverDrive will
set the DLR Service live. In the event of Library’s late or non-payment of any and all amounts due to OverDrive for Application
Services fees and cost of Digital Content, OverDrive may suspend access to the Application Services until such time as Library’s
account becomes current, or in OverDrive’s sole discretion, terminate access to the Application Services.

3.2 This Agreement is a commitment of the current revenues of the Library. If Library’s governing body or similarly related entity
fails to appropriate sufficient funds in any fiscal year for payments due under this Agreement, then a non-appropriation event shall be
deemed to have occurred. If a non-appropriation event occurs, (1) Library shall give OverDrive immediate notice of such non-
appropriation event and provide written evidence of such failure by Library’s applicable governing body and (2) on or before sixty
(60) days from OverDrive’s receipt of notice of non-appropriation, the parties shall cooperate to determine an appropriate course of
action as it relates to the OverDrive services provided under this Agreement. In the event that after such sixty (60) day period, no
determination is reached on payment and continued provision of services is not possible, then the Agreement and all services
hereunder shall terminate on the first day of the fiscal year in which funds are not appropriated.

Term and Termination

4.1 The Term of the Agreement shall be governed by Section D of the Standard County Contract.

4.2 Either party shall have the right to terminate this Agreement as a result of a material breach of the Agreement by the other party
that is not cured within thirty (30) days after written notice of such breach.

4.3 Each party reserves the right to terminate this Contract and Agreement for convenience as set forth in Section C. 38 of the
Contract. 4.4 Upon termination of this Agreement, the access granted to Library by this Agreement shall be terminated immediately
and Library shall make no further use of all or any part of the Application Services, or any confidential information received from
OverDrive.

Warranties

5.1 The parties represent and warrant that each has the necessary permissions, ownership and intellectual property rights and licenses
related to performance under this Agreement.

Revised 08/13/2018 Page 16 of 20



5.2 THE WARRANTIES SET FORTH UNDER THIS AGREEMENT ARE IN LIEU OF ALL OTHER WARRANTIES,
EXPRESSED OR IMPLIED, INCLUDING WARRANTY OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE. IN NO EVENT SHALL OVERDRIVE BE LIABLE TO LIBRARY OR ITS AUTHORIZED PATRONS AND OR END
USERS FOR ANY DAMAGES ARISING FROM OR RELATED TO FAILURE OR INTERRUPTION OF THE APPLICATION
SERVICES, OR FOR INCIDENTAL, INDIRECT OR CONSEQUENTIAL DAMAGES, OR FOR LOSS OF PROFIT OR
OPPORTUNITY, LOSS OF USE OR OTHER FINANCIAL LOSS ARISING OUT OF OR IN CONNECTION WITH THE
LICENSE OR USE OF THE APPLICATION SERVICES. EXCEPT FOR AMOUNTS ARISING FROM OVERDRIVE’S GROSS
NEGLIGENCE, WILLFUL MISCONDUCT OR INDEMNITY OBLIGATIONS, IN NO EVENT SHALL OVERDRIVE’S
LIABILITY HEREUNDER EXCEED ONE MILLION ($1,000,000) DOLLARS.

General Terms

6.1 Confidential Information. The parties acknowledge that each will receive confidential information from the other relating to the
Application Services, technical and operational affairs of the other. Subject to any state and/or federal laws and regulations permitting
public access to documents and information that are considered public, each party agrees that all confidential information of the other
party shall be held in confidence and shall not be disclosed to any third party. Library shall not share its passwords and login
credentials of Library’s account in OverDrive’s content selection portal with anyone, including any third party. Library shall take
reasonable steps to prevent unwarranted intrusion into such information.

6.2 Taxes. Library shall at its own expense comply with all applicable laws in connection with the use of the Application Services.
The payment obligations under this Agreement are exclusive of any federal, state, municipal or other governmental taxes, sales taxes,
excise taxes or tariffs now or hereafter imposed on the production, storage, sale, transportation, import, export, licensing or use of the
Application Services.

6.3 No Waiver. The failure of either party to exercise any right or the waiver of either party of any breach, shall not prevent a
subsequent exercise of such right or be deemed a waiver of any subsequent breach of the same of any other term of the Agreement.
6.4 Notice. All notices required to be given pursuant to the Agreement shall be in writing and shall be deemed to have been given, if
sent by registered or certified mail, return receipt requested, postage prepaid, addressed to OverDrive at its’ current address, Attention:
General Counsel or addressed to Library at the address provided on the Order Form, Attention: Primary Contact (as designated on the
Order Form), or as otherwise agreed by the parties.

6.5 Assignment. This Agreement may not be assigned, nor any duty hereunder delegated by either party without the prior written
consent of the other party, which shall not be unreasonably withheld. Subject to the foregoing, this Agreement shall be binding upon
and inure to the benefit of the parties to this Agreement and their respective heirs, legal representatives, successors and permitted
assigns.

6.6 Entire Agreement. The Standard County Contract, the Order Form and this Access Agreement as each has been modified by the
parties constitute the entire Agreement and understanding of the parties and supersedes all prior and contemporaneous Agreements,
understandings, negotiations and proposals, oral or written. Section headings are provided for convenience purposes only and do not
provide any modifications or substantive meaning to the terms and conditions of this Agreement. OverDrive may modify the Order
Form and Access Agreement from time to time. Any such modifications shall be subject to review by the Library, and the Library
reserves the right to terminate the Contract and/or Agreement if said modifications are unacceptable.

6.7 All Disputes Arising From the Agreement. This Agreement shall be governed by the laws of the State of California, United States
of America without regard to any conflict of laws principles. The parties agree that the venue of any action or claim brought by any
party to this Agreement will be the Superior Court of California, County of San Bernardino, San Bernardino District. Each party
hereby waives any law or rule of the court, which would allow them to request or demand a change of venue. If any action or claim
concerning this Agreement is brought by any third party and filed in another venue, the parties hereto agree to use their best efforts to
obtain a change of venue to the Superior Court of California, County of San Bernardino, San Bernardino District. Both parties submit
to venue and jurisdiction in these courts.

Definitions

As used throughout the Agreement, the following definitions shall apply:
7.1 “Application Services” or “DLR Service” shall mean the Library Website and digital content distribution service provided to

Library, which utilize OverDrive® and other third party technologies and services.

7.2 “Authorized Patron(s)” shall mean those individuals who provide proof of residency, ownership of property, employment, or
enrollment in school or similar institution in the Library’s service area and which the Library authorizes to download and/or access
Digital Content from the Library Website or otherwise utilize the Application Services.

7.3 “Digital Content” shall mean the digital titles (e.g. eBooks, audiobooks, music and video) made available from OverDrive at the
Library Website.

7.4 “Library” shall mean the organization or entity identified in the Library Information section of the Order Form.

7.5 “Library Website” shall mean the Internet-based application hosted and operated by OverDrive that provides Authorized Patrons
access to Digital Content.

7.6 “Order Form” shall mean the OverDrive Digital Library Reserve Order Form completed by the Library.

7.7 “OverDrive” shall mean: OverDrive, Inc., a Delaware Corporation, and its subsidiaries and affiliates.
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7.8 “Primary Support” shall mean the services provided by Library to its Authorized Patrons for its day-today help, support, technical
aid and other assistance for their use of the Library Website and Digital Content.

7.9 “Secondary Support™ shall mean the technical support services provided by OverDrive to Library in the English language,
including reasonable efforts to assist Library in providing Primary Support.
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ATTACHMENT B

- B ‘ Rl T )

OverDrive
OverDrive® Digital Library Reserve Order Form

Library Information
Name of Library: San Bemardine County Library
Address: 104 W, Fourth 5t
City, State/Province, Postal Code: 3an Bernarding, CA 2415 Country: USA
Primary Contact
MName: Title:
Telephone: Email:
Accounting Contact (all invoices will be emailed to the contact fisted below):
Nzrme: Title:
Telephons: Email:
giil To Address:
City, State/Province, Postal Cods: I Country:

Ogverorivs sends emaiis =bout promations, naw products and zzrvices. By checking this box, you consent to receiving
CverDrive's commumications and promotional 2mails to your Prmary Contact email address  These emazils akso include =n easy
method ©o manags vour subscriptionds). including unsubscribing to future amails.

QyerDi Sinia Plan Fant

Iy Library will be irvoicad =n Annual Fee of S _10.600 (LUSD) within thirty (20) days from the Effective Dete of this

Order Formu All payments due to OverDrive under this Agreement are dus within thirty (30) days of presentation of
invoice.

The initial Term of this Agreement shall be for five |5) years from the Effective Date.

OverDrive Digital Library Reserve is ficensed pursuant to the OverDrive Digital Ubrary Resarve Accass Agrsement,
aveilable at hittp://www.overdrive.com/dir-az.pdf, the t2rms of which are incorporsted herein as Attachment A 1o
the Contract 2nd may be medified from tima to dme. Any,_sugh modifications shall be subject tc raview by Library.
The County reserves the right to terminate the Contract and/or Agreemant if said modifications are unacceptzblz in
the County's reascnable =nd good faith discretion

On behslf of my Library, | reprasent and warrant that | have the suthority te enter into this Agreemant and my signaturs
belew indicstes my Librany’s agreement and zcceptance of the OverDrive Digitz! Library Reserve Access Agreement as
modified =nd agreed upon betwesn the parties.

By (signaturs) Title

Mzme [Print) Effzctive Date
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Callection

Thousands of classic eBooks from Projsct Gutenberg — fres

Wwizt-based staff training to use collection developrment tools in QwerDrive’s Marketplace
catzlog of 700,000+ popular & educationzl eBooks, zudiobooks, & video

Services

Library-branded website plus systam-wide updates

Authentication aptions

Web-based staff training - laad by sxpert trainer [live) -

Wib-based staff training — access to online Learning Centar {recordings)

Reparting maduis

Customizzble marketing resourcas to promots service to staff and community both inside &
outside the library

Secondary-lavel user support

Technolggy

QuwerDrive apps for eBcoks, sudiobacks, vidao ‘

Support Tor Kindle® |US onfy], NOCK™ znd iP2d®, pluz 3ll major devicas

Configuration and licenss fz2

Third-party licenses for digitzl rights 'nanagemer{i'
Mzintenance, hosting & support ssrvices
Bandwidth for ail downloads

Please complete this order form and return by fax to +1 216-573-6889 or email to @les@gyerdrive.com.

Thank you for your crder!
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